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Ahmed S. El — Khosheri and Tarek F. Riad, The Law Governing a New
Generation of Petroleum Agreements: Changes in the Arbitration Process,
ICSID Review, Vol. 1, No. 2, Fall 1986, pp. 257-288.
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*_ Internationalization.

*%*_ Delocalization.
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%%, Transnationalization.

1. Texaco Overseas Petroleum Co./California Asiatic Oil Co. (Topco) v. Government of the
Libyan Arab Republic, 17 ILM 1 (1978). The extensive literature on this case includes Delaume,
State Contracts and Transnational Arbitration, 75 AJIL 784 (1981); Greenwood, State Contracts
in International Law — The Libyan Oil Arbitrations, 53 Brit. Y.B. Int’l L. 27 (1982); J.F. Lalive,
Un Grand Arbitrage Pétrolier entre un Gouvernment et deux Sociétés privées étrangéres, 104
Journal du Droit International 319 (1977); Rigaax, Des Dieux et des Héros: Réflexions sur une
Sentence Avrbitrale, 67 Revue Critique de Droit International Privé 435 (1978); Verhoeven, Droit
International des Contrats et Droit des Gens, 14 Revue Belge de Droit International 209 (1978-
1979); and von Mehren and Kourides, International Arbitrations between States and Foreign

Private Parties: The Libyan Nationalization Cases, 75 AJIL 476 (1981).
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3. Government of the State of Kuwait v. American Independent Oil Co. (Aminoil), 21 ILM 978
(1982). Articles on this case include kahn, Contrats d’Etats et Nationalisation — Les Apports de
la Sentence Arbitrale du 24 Mars 1982, 109 Journal du Droit International 844 (1982); Marston,
The Aminoil-Kuwait Arbitration, 17 J. World Trade L. 177 (1983); Redfern, The Arbitration
Between the Government of Kuwait and Aminoil, 55 Brit. Y.B. Int’l L. 65 (1984); Teson, State
Contracts and Oil Expropriations: The Aminoil-Kuwait Arbitration, 24 Va. J. Int’l L. 323 (1984);
and Tschanz, The Contribution of the Aminoil Award to the Law of State Contracts, 18 Int’l
Law. 245 (1984).

peo 9 Cuy Bylad / Beds> o o+ YT



Jas LT 31 4SS sloj LS Googd 5 S
O S sede 4548 T azse 40 g odnl
el oy Loy S le J1 Ledloyl B
9 Doyl B ol ey OHg o O S s Se
Sl i Jle >l g gyl Lo o @abs
500 s w HIosoloyl 8 ol g 6 gwS
Gylae 4 TS Hl 80 sy LSHle 5 @u S

S U S BN 1_3T S owl ol Jldw ¢ 3 535090

Gt LT s50 Olosly Ve x5 o
%51‘)‘)3 LS Sl ao g LedoisSS 4y 4x>| yo

4 ogaloyl 8 Jol =5 oo [ sl oSl
ol 9y 1Ty Jdolkrd ol s o LS w! l_@_;T

9 o S o le adle> 4 o S O 3[_(:‘)3

B9 i> h 9> {-,5‘ ) ) w Lo (él_ad}ol_)

A dS palyd >y l3 Lpend HlASdsloyw
)9 gl 63)_&_» Sy Uas S g éjﬁ)dgw
S9—9 Sy S g G > O sley Qo=

Gy b Gl g—Sc 4 }P_thX_‘_QJ §J|JJ|JJ

ooa—ae Sl g do (lade 4o pr g l0) 48
Sogd uell o ki ju cdole gilio hils
Fln goling pdly Dl eF 480! (s
Ga—02 ) e aly odlo Ty Jlhi w G—0
bolso S S goslaly oy gl L

A Moy Ny gbo gHW J_l_ao_llu_i_) d?ﬁ_i>

YV e o0 O Juwos o aSle (eols



D)0 3 b g> zha Ho 4S5 | ) K o050
G DsSde gy o Fwely sl cdwl Jes

E—2)0 4 e phal ppgda L dg i
S a0l Ho daoe oyl oIS Sdw)
bol o Lo pSLo> gl 3 31 Juls dis
Lalo pylad 5o g phl JI3T U ol 4B
DS 1y pSle (eol3 cogh o 31 gSle g
S0y LS agley 1y egas phl g A
Ao badwy sl Ty gdbwd)yl sleadgeia )
oSed> S Jg wl» Iy of gl e S0 daxil
Kl—2oloyl )3 HI —wls g4 3 4 JbL 5
G wd 4y ed ol (—Sas sl _adloyl 1 8)

LSS sgl> adlie ol 3T Gk Ldaad o0
¢ —+S Jdsol ol Low!l gebg0 Gaea B yLoyd
olade Jgxe BLS o3l uSl 4y Ty glyglo
A Ty soloyl 3 Jol =5 4L i35l giy 4_S
da—ol Lo Guhio Jlogae)d o 3580 sl ogid
o s JJall Gu e ix bud 5L S
poY SOl s S b g ) 4B

P—“Lbl_b_ﬁ 9 QYYJ“X u!' dl “llm jl ”, 4_‘, wl_?
gl Jxo so—hd blLxd jI a2 45 pgio
o ol sy 51 dae 5o pa g i bl

b)) Wby yloye Sy L S anles

pe— 9 Cuay Bylad / Bed> o = YA



Lastoyl )b goSddaligny d)s0 5o 4]
Cbe> Jwed (euasel oSuLS Ty 4o
=8 s oIS e ae p b5 pagdo
Go ol 35 A LS 1y 4 GS5 50 Lowl o ds
lis 51 S S Yl e
oS 3y Ho e pbhS o dda oSS
Lol o wl ol S5e5L 35 5 by i> al s

S owl odlae o egae pbhl b () pes
s> pl bl JyiiS Hlare g ol Lo
a1 el < LuSLS Lowa ol S0
LS Dy (P o M dlga egas
9 o Sow Hehy (F HJnl slaaidio

(oS00 oplbae 4 Lol T 4 s
P_bJ S)—> 0> cg_iiAJ|d+4 0 90 pr
4 Sdo S ey wS 4 310 sgac
9 RS g plbs o Ho ol

Goi> ol ol yunde 0y g0l A4S Dgd yow 9

cow e g e B> 0o o e
B e T S R S R S L
4 S D ey axdlae ol yuaisT )l o
oS il .oyl &5y I3y auesSls pagin

Ya ¢ .. Lde Juwo o paSle geoLd



s p—bs — pe g ie 90 G2
OY g G0y q_l_ﬁl.) C.u:_o_gbjwl_l_o\_ﬂu_{_)

Lo HL-S8)5)y 0o 0= JHadlgns God> pgo

8,8 Hl B gol) gledxy 2)se 4S5 Gl
i |
sTy 00 S e ne phd Hlixe sy
oSS IS HJlaxe pa codnl Joglgoal
rade pa g dwl (pSLe e L3) IS0 Gods
Js—ol) el o23len L o Gails
b o7 e o8 4S5 owl (,Bad> S
Ol yL_hisl aoley o ooyl 3 4331 40

Lol Gabyb g g i




Y
i slaal oyl 4B duale duxs o gl

Hoadlgan Goad> uowsio gl 09!

S o b o—dbyy el S o dhe Gl osas
Sl Tasl 51 Gul e pylad sla pws 3LS s
O Do S wgad God> bl gy o GesS>
el 0 D 2ey SIS Gy i gaedd Gaw
blgy 4y asws Lagid 5 Swl odd Gosds
Ceown S Jlas ! Jold esas Fed> g Sl
g Lea LS0wy Lo adgd oo 4S5 olaoloyl o8
Jlas! Hldodgs 45 SJgd 5 o0gas Ol yl0]
o pla ol g e wSo I L ITaaa Sl
Lo g Ldrdo 3800 sew 1 2B
obe—w Ho 4 Pde Sy wdgyy Jo 38
a0 5 W« Ada G wosas sladl oyl 1 B»
KAl gy Sel S slasl oyl ;8 aldas)l
D) w09 S 4 S cue b0 Qg wxo
glerSiog 45 Lo Jasals 1) Lesloyl 8
—i sl adloyl y 8 Lu_Sylo Ty de 3 plS
99 31 4 S S wl pow 0538 Guas 4o 3l

PaSs oy pee S

4. See e.g., H. Batiffol and P. Lagarde, 2 Droit International Privé 282 (7 th ed. 1983).
5. See H. Batiffol, Problémes des Contrats Privés Internationaux, Fasc. 1, at 3 (cours de I’Institut

des Hautes Etudes Internationales, Paris (1961-1962) ).
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6. See T. Riad, Host Countries’ Permanent Sovereignty over National Resources and Protection
of Foreign Investors: Some Reflections on the Recent Kuwait/Aminoil Arbitration Case, 39
Revue Egyptienne de Droit International 35, 65 (1983).

7. See generally G. Mitchell, The Contracts of Public Authorities: A Comparative Study (1954):
C. Turpin, Government Contracts (1972); Mewett, The Theory of Government Contracts, 5
McGill L.J. 222 (1958-1959).
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8. See T. Riad, The Applicable Law Governing Transnational Development Agreements 35
(1985) (unpublished dissertation).
*, Contrats administratifs.

peo 9 Cuny Bylad / Beds> o o+ €7



q,_)n :1‘)1 15‘) | g'sT | ) s ols
O— d)ye—0 2 q_l\_.¢>| sl g ol
9 dgd slea lSwy 4S8 awl ol Laosloyl 3

G—> O— H1 oyl awa dloyl )8 Byb o4

S U N

S aSyloyesey H LSS Joulbyae g 513
caole @ 8lie G i3 o9 s Sy sl
ol o)l 8 1,8 4 ai> 4SS 1y L5, s
51 eolifw! Lulas Jlas! 5 @by ¢diylo

P God> sl 45 adgy 8309 @G> (=
Jl—dol slaol oyl 8 4 4 _axie 0yl
0903 Ho 4S8 "waxisadlale ygol 4 ybLS
9. 2J_3 4 <l.s W.L“\ul_‘\_’“. ¢ 0 J )j.) J}10_0 EHJ_A
A S Jol— o g 240, I 518 ol

~

B ‘_?_3\_)‘9) Lél_@_hl<1 WY 4 (9_31 m.)|.))|)_§
dxio 4 wle g8l do JlLacl 4 hi> alio

AR

C OG0 S e LIS o
pSlo s B pody awdS g aadgS

Oe—obla o Lasiie 45 og0e sladloyl y 3 4
>0 ol ey cod b x84 GFodald Dygo
LT 4o gobg 0 4 Silawy 4S5 aw! olasd

9. See Egyptian Civil Code, Promulgated by Law No. 131 of 1948 and in force from October
15, 1949, at arts. 668-673, reprinted and translated in The Egyptian Civil Code (Perrot, Fanner
and Simms Marshall trans. 1952).

*. concessions of public utility services.

10. 1d.

11. See T. Badawi, Administrative Law 251 (1983).
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12. See generally A. Ashoush, The Legal Regime of Petroleum Agreements in the Arab
Countries (in Arabic) (1975); M. Benchikh, Les Instruments Juridiques de la Politique
Algérienne des Hydrocarbures (1973); M. Mughraby, Permanent Sovereignty over Oil
Resources - A Study of Middle East Oil Concessions and Legal Change (1966); S. Siksek, The
Legal Framework of Oil Concessions in The Arab World (1960); Sultan, Legal Nature of Qil
Concessions, 21 Revue Egyptienne de Droit International 73 (1965).
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13. See El-Kosheri, Le Régime Juridique créé par les Accords de Participation dans le Domaine
Pétrolier, 147 Recueil des Cours 219, 342-343 (1975).

14. See e.g., Kuwait Const., art. 21,reprinted and translated in 9 Constitutions of the Countries
of the World, Kuwait at 8 (A. Blaustein and G. Flanz eds. Looseleaf service).

15. Declaratory Statement of Petroleum Policy in Member Countries, Res. No. XVI. 90 of the
Sixteenth OPEC Conference (Vienna, June 24-25, 1968), reprinted in OPEC, OPEC Official
Resolutions and Press Releases 1960-1980 at 80 (1980).
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22. See Resolution on Permanent Sovereignty Over Natural Resources, G.A. Res. 1803, 18 U.N.
GAOR Supp. (No. 17) at 15, U.N. Doc. A/5217 (1962); Resolution on Permanent Sovereignty
Over Natural Resources, G.A. Res. 2158, 21 U.N. GAOR Supp. (No. 16) at 29, U.N. Doc.
A/RES/2158 (1966).

23. See supra note 15.
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24. See E. Rabel, 1 The Conflict of Laws: A Comparative Study 54-66 (1958).
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29. 1d. at 324.

30. Libyan American Oil Co. (Liamco) v. Government of the Libyan Arab Republic, 20 I.L.M.
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52. See El-Kosheri, supra note 13, at 304.
53. See OPEC, Selected Documents of the International Petroleum Industry 1974, at 28 (1976).
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54. See e.g., Article 38 of the Joint Structure Agreement concluded between the National
Iranian Oil Co. and Amerada Hess Corp. on July 27, 1971, reprinted in 41 Middle East: Basic
Oil Laws and Concession Contracts (Original Texts) (Barrows) 23 (1974).

55. See e.g., Article 25 of the Service Contract concluded between the National Iranian Qil Co.
and Ultramar Co. Ltd. On August 7, 1974, reprinted in OPEC, supra note 53, at 57, 76.

56. Consortium Oil Sales and Purchase Agreement of 1973, reprinted in OPEC, Selected
Documents of the International Petroleum Industry 1973, at 42 (1975).

57. See supra note 46.
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58. OPEC, supra note 56, at 71 (emphasis added).
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59. See Verdross, The Status of Foreign Private Interests Stemming from Economic
Development Agreements with Arbitration Clauses, in Selected Readings on Protection by Law
of Private Foreign Investments 117, 121 (International and Comparative Law Center,
Southwestern Legal Foundation ed. 1964).

60. Seee. g., Weil, Droit International et Contrats d’Etat, in Mélanges Offerts a Paul Reuter — Le
Droit International: Unité et Diversité 549, 558 (1981).
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61. For a criticism of this approach, see Mayer, Le Mythe de “I’Ordre Juridique de Base” (ou
Grundlegung), in Le Droit des Relations Economiques Internationales: Etudes Offertes a
Berthold Goldman 199 (1982).

62. Serbian Loans (France. v. Kingdom of Serbs, Croats and Slovenes), 1929 P.C.1.J., ser. A,
Nos. 20-21, at 40 (Judgment of July 12).
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63. 1d. at 41.
64. Id.
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65. See e.g., the Egyptian Civil Code, supra note 9, at art. 24, according to which “the principles
of private international law apply in the case of a conflict of laws for which no provision is made
in the preceding articles”.

66. J. Lew, Applicable Law in International Commercial Arbitration: A Study in Commercial
Arbitration Awards 327 (1978).
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67. See e.g., De Nova, Conflict of Laws and Functionally Restricted Substantive Rules, 54
Calif. L. Rev. 1569 (1966); Francescakis, Quelques Précisions sur “les Lois d’Application
Immédiate” et leurs Rapports avec les Régles de Conflit de Lois, 55 Revue Critique de Droit
International Privé 1 (1966); Freyria, La Notion de Conflits de Lois en Droit Public, in Travaux
du Comité Francais de Droit International Privé 103 (1967); and Graulich, Régles de Conflits et
Régles d’Application Immeédiate, in 2 Mélanges en I’Honneur de Jean Dabin 629 (1963). See
also, Mayer, Les Lois de Police Etrangeres, 108 Journal du Droit International 277 (1981).
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68. See Batiffol and Legarde, supra note 4, at 277; Dicey and Morris, supra note 40, at 792. This
has been codified in European Community Law in the Rome Convention on the Law Applicable
to Contractual Obligations, June 19, 1970 (80/934/EEC), at art. 7, 23 O.J. Eur. Com. (No. L 266)
3(1980).
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87. Aminoil, supra note 3, at 1000.

88. 1d.

89. See Sapphire, supra note 73, at 172.
90. See Topco, supra note 1, at 11-18.

peo 9 Cuy Bylad / Bed> o )Y



4 S o0 JoSaS Iy « Jdol 38 G4 8>» yexo
Ol S ol oyl p 8 byl gy 4o pSLe (aILS
0 Olge—be a4 YAEA HJL S el Dl oyl 3
—I oI g » g Kol _d Jxoyae» ol oyl 4 3
G091 ¢y Golho Loy plad 4y Kodd
= el 8 S plh o2) cdos ! el
el awd 4 B> Jul aig guee by
J—ol e wiSe G Juwl cdge 4y gLy Juo
J—ol ol jlwsd b ols ¢l o dol oo 0w
D381 S ey H LSS g Lo syl o HLo»
cgo I d oloyl 8 & wd L (JoUiwl)
g 1oyl 8 Gl (oS ade 4 4SS ) 1o
S olel Bl 4ol w Ly Lyl dyb
ol 45 L Ba s> allal 5o ¢ 4380 80 g
=1 Ol s dede SUS Seolb e Jae o
Jolro oo 4o Ol Hlus ¢f o pidbws )
(restitutio in integrum) «Jy! aJl> 4 zog oolel»
Sl ws 4l ol 4y o ably ol ylus ey
COwl radJl ade
g J gl o el ed gy 4o 4l
g ogde 48 vey o Gl (0l g3) aeS
plbd o cddadlgnn Ged> o AST0 God>
da>y pr Kol y b Goede» aliy AJLS 84 8>
G Jgd we s ol oyl b Fwd oF Gab 45 >yl

VYVE L. dods Jus o aSls geols



NS WUV (R PR TR SOOI TR
ODyle 4 s wloo b Oylws oSl o
Jshy 4S00) G GiS, e oS alss 3800
soaloyly 8l Hlgy 4 S dylo Jg a3 <

&

Syl 4y a4 SIal 3T e SlgS, 0 kol yb
LS QS e g 4 o gl !l el
o el b Gl phunw plio gias GusSo
o oS o) geele Bad> JOluwo
S OoeS el Vabwl s i o Lo i
Vo 4k Byady 1y of Sas a5
S D Grw G pSe OS> )Y dwyd

P ) |)_¢m_u Jogl ool HLoSel ol oyl 3
Or— ol ol 80od cuwly Jol p9 Fa i
b ylgy (V) ta—d J—5L8 s SaS aJdho g0

)l A S =0 (2l 4_.>rl_o|)_f3&5_)|_))ij_73
09— rl_ﬁla G 9> Pl_b_,sj_l_“’gjw 0 ) g >

g Ol A Sol gled!l (YY) 4 D4y,
Jsol gloyly Jeadis | yamin ol 35 byl
9 0dd 0d Sy ABdd 4y 4S8 Gw!l 848> S
9 o Jasas 1) J e Seds plbs do

63_5_> 9 9_1_>|.) Ty > O ) Sﬁ,l > )

w9 L (wow 9 HA_A_C) Ja 1 o

91. See Aminoil, supra note 3, at 1000.
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101. See Asante, Stability of Contractual Relations in the Transnational Investment Process, 28
Int’l & Comp. L. Q. 401; Londo, Renegotiation and Revision of International Contracts: An
Issue in the North-South Dialogue, 23 Ger. Y.B. Int’l L. 37 (1980); Smith and Wells, Mineral
Agreements in Developing Countries: Structures and Substance, 69 AJIL 560 (1975); and
Walde, Revision of Transnational Investment Agreements: Contractual Flexibility in Natural

Resources Development, 10 U.Miami J. Int’l L. 221 (1978).
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102. Aminoil, supra note 3, at 1023-1024.
103. 1d. at 1024.
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123. Kléckner Industrie-Anlagen GmbH, Kléckner Belge, S.A., and Kléckner Handelsmaat-
schappij B.V. v. Cameroon and Société Camerounaise des Engrais (ICSID) Case No.
ARB/81/2). The award of October 21, 1983 is quoted extensively in English translation in
Paulsson, The ICSID Kléckner v. Cameroon Award: the Duties of Partners in North-South
Economic Development Agreements, 1 J. Int’l Arb. 145 (1984). The dissenting opinion attached
to that award is cited extensively in English translation in Niggemann, The ICSID Kldckner v.
Cameroon Award: the Dissenting Opinion, 1 J. Int’l Arb. 331 (1984). Excerpts from the original
French text of the award appear at 111 Journal du Droit International 409 (1984). See also 1
News from ICSID, No. 2, at 5 (1984). The May 3, 1985 decision of the ad hoc Committee
annulling the award is published in English translation at 1 ICSID Rev. — FILJ 89 (1986).
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